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Cas t l -e  Va l f  ey  Spec ia l -  Serv ice  D is t r i c t  (  "  Cas t l -e  Va l -1ey"  )  ,

Nor th Emery Wat,er  Users Associat ion ( "NEWUA" )  and Hunt ington-

C l - e v e l a n d  I r r i g a t i o n C o m p a n y  (  " H u n t i n g t o n - C I e v e l a n d "  )

(co l - l ec t i ve ly ,  "Appe l lan ts  "  )  ,  by  and  th rough  the i r  respec t i ve

at . torneys,  .Jef f rey W. Appel  and W. Herber t .  McHarg of  Appel  &

War laumont  ,  and J .  Cra ig Smit ,h ,  David B .  Har tv igsen,  and ScoLt

E l l swor th  o f  N ie lsen  &  Sen io r  ,  Tespec t fu l l y  submi t  th i s



Supplementa l  Memorandum in Support  o f  Appel l -ants '  Jo int  Obj  ect , ion

to  Renewa l ,  Appea l ,  and  Reques t  fo r  Hear ing  o f  the  D iv i s ion  o f  O i l - ,

Gas and Min ing (  "Div is ion"  )  determinat ion to approve renewal  of  Co-

op  M in ing  Company 's  ( "Co-op t ' ;  Bear  Canyon  Mine  permi t  (ACT/015  /  ozs )

da ted  Augus t  11 ,  L997  .  Th is  Supp lementa l  Memorandum is  l im i ted  to

the issues of  whether  Water  Users obj  ect . ions are barred by

col  la tera l  est ,oppel  and whether  a hear  j -ng examiner  should be

appointed by the Boardr  pursuant  to  the Order  of  th is  Board dated

O c t o b e r  1 5  ,  1 , 9 9 7  .

WATER USERS' OB.TEETIONS ARE NOT BARRED BY
COLLATERAL ESTOPPEL AS THESE TSSUES WERE
ADTTI'DIEATED ONLY IN REGARDS TO THE TAI\TK SEAIU

The obj  ect ions ra ised by Appel- lant ,s  are not  barred by the

doc t r ine  o f  co l - l -a te ra l -  es toppe l  .  The  i ssues  be fo re  the  Board  in

th is  mat . ter  are suppor ted by new evidence and re l -ate to  the Bear

Canyon Mine Permi t .  renewal  not  to  the expansion of  min ing in to

the  Tank  seam.  The  hydro log ic  e f fec ts  o f  m in ing  in  the  B l ind

Canyon  Seam have  never  been  comp le te ly  and  f  a i r f y  l i t , i ga ted ,  ds  i s

requ i red  in  o rder  f  o r  co l la t .e ra1  es toppe l  to  app ly .  Fur the rmore ,

f i nd ings  o f  fac t  and  conc lus ions  o f  l aw tha t  were  unnecessary  to

the  reso lu t ion  o f  the  Tank  seam ac t ion  canno t  now co l la te ra l l y

est .op Appel- l -ants in  th is  current  act ion.

(a)  .  Col la tera l  Estoppel  Does Not  Apply  To This  Act ion
Involving the Bl ind Canyon Seam That Necessari ly Reqtr ires
The Determination Of New Evidence

Co l la te ra l  es toppe l  has  no  app l i ca t ion  to  an  ac t ion  tha t  i s

based on new and d i f  ferent  fact ,s  and ev idence.  The Utah Supreme

I .



Cour t  has s ta ted:

Although the cour t  in  t ,he pr ior  act  ion had f  ound
from the ev j -dence presented to i t .  that  just . ice and equi ty
requi red severance and in  the ord inary case where a
judgment  has been granted on issues which have been
l i t i ga ted  be tween  the  same par t ies  such  i ssues  under  the
doc t r ine  o f  co l - l a t ,e ra l -  es toppe l  canno t  be  re l i t i ga ted  in
a  subsequen t  bu t  d i f fe ren t  cause  o f  ac t ion ,  th i s  doc t r ine
does noL appfy here because that  doctr ine does not  have
any bear ing on the quest ion here presented.  That
doc t r ine  on ly  app l  j -es  where  a  ques t ion  o f  f  ac t  essen t ia l
to  and  de te rmina t i ve  o f  the  j  udgement  i s  ac tua l l y
l i t i ga ted  and  de te rmined  by  a  va l id  o r  f i na l  j udgement
wh ich  i s  conc lus ive  as  be tween  the  par t ies  to  a
subsequen t  ac t ion  on  a  d i f fe renL  cause  o f  ac t ion .  S ince
th is  ac t ion  i s  based  on  a  new and  d i f fe ren t  o rd inance
which necessar i ly  requi res t .he det .erminat  ion of
essen t ia l l y  d i f fe ren t  fac ts  f rom those  de te rmined  in  the
prev ious act ion that  doctr ine can have no appl icat . ion to
t h i s  c a s e .

f n  r e  T o w n  o f  W .  . f o r d a n ,  3 2 6  P . 2 d  1 0 5  ( U t a h  1 - 9 5 8 )  ( e m p h a s i s  a d d e d )  .

Four  c r i te r ia  mus t  be  met  fo r  co l - l -a te ra l  es toppe l  to  app ly :

1 .  W a s  t h e  i s s u e  d e c i d e d  i n  t h e  p r i o r
ad jud ica t ion  iden t i ca l  w i th  the  one  p resen ted
in the act  ion in  quest  i -on?

2 .  Was  the re  a  f i na l  j udgment .  on  the  mer i t s?
3.  Was the par t ,y  against  whom t .he p lea is

asser ted  a  par ty  to  the  p r io r  ad jud ica t ion?
4 .  W a s  t h e  i s s u e  i n  t h e  f i r s t  c a s e ,  c o m p e t e n t l y ,

f u l l y ,  a n d  f a i r l y  l i t i g a t e d ?

S t u m p h  v .  C h u r c h ,  ' / 4 0  P . 2 d  B 2 O ,  g Z Z  ( U t a n  A p p .  1 9 8 7 )  ( c i t a t i o n s

omit . ted)  .  The burden of  prov ing that .  cof  l -a tera l  estoppel  appl  ies

i s  on  the  par ty  asser t ing  the  doc t r ine  .  See  T imm v .  Dewsnup ,  851-

P . 2 d  L I T B  ( u t a h  1 9 9 3 )  .  C o - o p  i s  u n a b l e  t o  m e e t  t h i s  b u r d e n .

The issues present ly  before t .he Board requi res sharp focus on

t .he  f  i r s t  and  fou r th  e lements .  These  e l -ements  were  addressed  in

Schaer v .  State Bv & Throucrh U t , a h  D e p t . ,  6 5 7 P  .  2 d  1 3 3 7  ( U t a h  1 9 1 3  )

in  re la t , i on  to  i ssues  regard ing  access  p roper ty .  The  Schaer  Cour t

had  to  de te rmine  "whe ther  the  i ssues  ac tua l l y  l i t i gaLed  in  the



f i r s t  ac t ion  a re  p rec ise ly  the  same as  those  ra ised  in  the  p resen t .

ac t ion .  "  Schaer  a t  A34 t  ( c i ta t , i ons  omi t ted )  .  f  n  reach ing  the

de te rmina t ion  tha t  the  p rec ise  i ssue  was  no t  ac tua l l y  ra i sed  and

l i t i ga ted ,  the  Cour t  s ta ted  t .ha t ,  the  lower  cour t ' s  f  i nd ings  o f  fac t

d id  no t  pu rpor t  to  ru le  conc lus ive ly  on  the  i ssue  ' r  f  o r  a l l  t ime ,  "

and  s ta ted  t .ha t  "  the re  i s  no th ing  in  i t s  f  i nd ings  to  p rec lude

ano ther  cour t  twe lve  years  la te r  f rom f ind ing  tha t  access  i s  now

reasonab le  .  ' f  I d .  Comparab ly ,  the re  i s  no th ing  in  the  f  i nd ings  o f

t .he Div is ion,  the Board ,  or  the Supreme Court  based on out .dated

evidence to prec lude th is  Board f rom now reaching d i f ferent

f  i nd ings  in  th i s  ac t ion  t .ha t .  i s  based  on  new ev idence .

The  i ssues  ac tua l l y  l i t i ga ted  in  the  Tank  seam ac t ion  were  no t

p rec ise ly  the  same as  those  in  the  ac t ion  now be fo re  the  Board .

The current  appeal  to  the Board involves d i f ferent  issues because

they are premised upon new evidence and ev idence t .hat .  re lates to

d is t  j -nc t  and  d i f  fe ren t  a reas .  The  i ssues  in  the  Augus t  22 ,  1 -994

mat te r  were  no t i ced  fo r  and  re la ted  on ly  to  ex tens ion  o f  m in ing

in to  the  Tank  seam,  whereas  the  i ssues  in  the  cu r ren t  appea l  da ted

September  10 ,  L997  re la te  to  m in ing  in  the  B l ind  Canyon  seam.

Co-Op 's  a rguments  and  the  ru l i ngs  o f  t .he  D iv i s ion ,  the  Supreme

Court ,  and th is  Board fur ther  suppor t  the concept  that  the ev idence

necessary  fo r  a  p roper  de te rmina t ion  o f  the  cu r ren t  ac t ion  wou ld  be

o f  a  d i f f e r e n t  c h a r a c t e r .

Co-Op a rgued  in  i t s  "  C los ing  Argument ,  "  December  17  ,  1 ,994 :

Pe t i t . i oners  a re  on ly  en t i t l ed  to  a  hear ing  on  the  reason
fo r  DOGM'  s  dec is ion  to  approve  the  s ign i f i can t  rev is ion .
Pe t i t i oners  d id  no t  reques t  a  NOV lNo t i ce  o f  V io ] -a t ion l
o r  o ther  agency  ac t . i on  based  on  CWM's  pas t  m in ing



o
ac t . i v i t y .  Pe t i t , i oners  d id  no t  reques t ,  a re  no t  en t i t l ed
to,  and d id not ,  receive a hear ing on whether  Lo approve
o r  m o d i f y  C W M ' s  [ C o - O p 1  e x i s t i n g  p e r m i t .  [ c i t a t i o n
o m i t t e d l  U n d e r  R 5 4 5 - 3 0 0 - 2 L t  a n d  t h e  r e l i e f  P e t i t i o n e r s
request  in  the i r  Request  for  Agency Act ion,  the only
ques t ion  i s  whe ther  CWM sa t i s f i ed  t ,he  requ i rements  fo r
approv ing the s iqni f icant  rev is ion to permi t  min inq the
Tank  Seam.

(n .  747  )  (emphas is  added) At t ,he beginning of  the hear ing,  the

B o a r d  s t a t e d :

However,  I  want  to  point .  out  that  in  t .he Board '  s
de l ibe ra t ions ,  t .ha t  the  i ssue  be f  o re  us  today  re la tes  to  the
s ign i f i can t  rev is ion  o f  the  m in ing  permi t  j - ssued  to  Co-op  in
Ju ly  o f  t .h i s  year ,  and  the  Board  in  i t . s  de l ibe ra t ions
de te rmined  Lha t  we  wou ld  on lv  cons ider  ev idence  as  i t  re la tes
to  the  impac t  o f  m in inq  o f  the  Tank  Seam.

Jus t  fo r  the  record ,  I  wan t  to  read  in  how th is  was  no t i ced ,
so t .hat  everybody understands Lhe f rame work wi th which we'11-
conduct  th is  hearJ-ng.  The purpose of  t .h is  proceeding wi l - l  be
f  o r  the  Board  to  cons ider  t .he  ob j  ec t  j -on  o f  the  pe t i t i oner  to
t .he Div is  ion f  or  determinat  ion of  approv ing Co -  op Min ing
Company 's  s ign i f i can t  rev is ion  to  ex tend  i t s  m in ing  opera t ions
in to the Tank Seam . That, al so i  s what appears in t ,he
p e t i t i o n e r ' s  m o t i o n  f o r  t h i s  h e a r i n g .  A n d  s o  t h a t ' s  h o w  w e ' r e
going to conduct  the hear ing,  bv narrowinq t .hat  f  ocus as i t
re la tes to the Tank Seam and impact  of  min inq on Lhat  Tank
Seam.  Okay .

B r i e f  o f  P e t  j - t i o n e r s  a t  1 , 2  ( t r .  2 9  - 3 A )  ( n .  ] - ] - 4 -  1 1 5  )  ( e m p h a s i s

added) .

Thus,  t ,he issue in  t .he f  i rs t  appeal  re lated only  t .o  the impact

o f  m in ing  o f  the  Tank  seam.

D e c e m b e r  3  1 ,  1 - 9 9 5  D e c i s i o n :

The Supreme Court  s tat .ed in  i ts

The  va l id i t y  o f  t .he  ex is t ing  permi t  l t o  m ine  the  B l ind
Canyon seaml was not .  a t  issue in  the hear ings held on the
rev is ion  reques t .  A  renewa l  app f i ca t ion  fo r  tha t  pe rmi t
was  }a t ,e r  submi t ted  to  the  D iv i s ion  in  separa te
proceed ings .  Wate r  Users  have  expressed  concern  tha t
some o f  the  Board 's  f i nd ings  and  conc lus ions  wou ld
co l -  l -a te ra l l y  es top  them in  the  permi t  renewa l  hear ing ,
and t .h is  appears to  be the pr imary mot  ivat  ion f  or
cont .est , ing those f  ind ings and conclus ions .  However,
whe t .he r  the  cha l lenged  f  i nd ings  wou ld  co l la te ra l l y  es top



Water  Users  on any i -ssues in  the permi t  rev is lon
proceeding can be decided only in the proceeding in which
the issue is  ra ised.  We therefore  do not  address that
i ssue  he re .

Utah Supreme Cour t  Dec is ion a t  z  (emphas is  added) .  Fur thermore,

this Board in i ts Order Grant, ing Temporary Rel- ief  and Remanding for

an rn formal  Conference dated February  23 ,  L996 s ta ted:

The Board does not  express any opin ion at  th is  t ime
a s  t o  t h e  m e r i t s ,  i f  a n y  ,  o f  t h e  O b j  e c t o r s '  v a r i o u s
con ten t ions  ,  o r  as  to  1ega I  i ssues  ra ised  by  the  M in ing
Company in  i ts  Memorandum in Opposi t ion concern ing t .he
a l leged  res  iud ica ta  and /o r  co l la te ra l -  es toppe l  e f  f  ec t  o f
any pr ior  ru l ing by the Board concern ing the Bear  Canyon
Mine  A l I  o f  the  fo rego ing  i ssues  sha l l  be
cons idered  in  the  f  i r s t  i ns tance  by  the  D iv i s ion  ,  i f  t . hey
are ra i  sed at  the in f  ormal  conf  erence request .ed by the
Obj  ect ,ors,  so t .hey are not  yeL r ipe f  or  Board rev iew
and /o r  ac t ion .

Board Order  at  4 T h e  D i v i s i o n  r e j e c t e d  C o - O p ' s  c o l - l a t e r a l

es toppe l  c la im.  Co-Op i s  now a t tempt , ing  to  co l la te ra1 ly  a t tack

th is  D iv i s ion  ru l i ng .  However ,  Co-Op d id  no t  appea l  th i s  D iv i s ion

ru l  ing to the Board and theref  ore the ru l -  ing must  s tand .

The above statements of  Co-Op Min ing Company,  the Div is ion,

th is  Board,  and the Utah Supreme Court  conf i rm that  the facts  and

evi -dence involved in  the Tank seam act  i -on were d i  f  f  erent ,  f  rom the

new f act s and evidence relevant to t ,he Bl- ind Canyon seam .

There fo re ,  co l la te ra l  es toppe l  may  no t  app ly .

(b) .  Col lateral Est,oppel Does Not Apply To The Findings of
Fact And Conclusions Of Law That Were Unnecessary To The
Resolut ion Of The Tank Seam Action

The Utah Supreme Court ,  has stated t .hat  co l  la tera l  estoppel

does not  apply  to  f  ind ings of  fact  and conclus ions of  ]aw t .hat  were

no t  necessary  to  the  reso l -u t ion  o f  a  pa r t i cu la r  ac t ion .  In

S t u m p h  v .  C h u r c h  ,  
' 7 4 0  P . 2 d  8 2 0  ( u t a h  A p p .  1 9 8 7 )  ,  t h e  p f  a i n t i f  f  s



f  eared t ,hat  cer ta in unnecessary ru l  ings would be b inding in

subsequen t  p roceed ings  by  v i r tue  o f  the  doc t r ine  o f  co l la te ra l

estoppel  .  Stumph at  822 .  The Court  s tated that  "  [c ]  o l - la tera l -

e s t , o p p e l  p r e c l u d e s  r e l i t i g a t i o n  o f  a n  i s s u e  o n l y  i f  ' t h e  i s s u e

ac t .ua l - l y  l i t i ga ted  in  the  f i r s t ,  su i t  mus t  have  been  essen t ia l  t ,o

the  reso l -u t ion  o f  tha t  su i t  .  '  '  I d .  ( c i ta t ions  omi t ted )  (emphas  j - s

added) .  A l though the Court  deferred to the t , r ia l  cour t  for

proceedings on the remainder  of  t .he case for  considerat ion of

whe ther  co l - l a te ra l  es toppe l  wou l -d  app1y ,  the  Cour t  he ld  tha t  i f  t he

f ind ings  were  unnecessary  fo r  reso fuL ion  o f  the  i ssue ,  they  wou ld

not  be b inding in  subsequent .  proceedings .  Id .

Th is  po in t  was  a lso  addressed  in  Cox  Corpora t ion  v .  Dusqer ,

5 8 3  P .  2 d  9 6  ( u t a h  1 - 9 7 8  )  .  I n  C o x ,  t h e  p l a i n t i f  f  a l l e g e d  c e r t a i n

c la ims agal -nst ,  the def  endant  in  a pasF,  act  ion.  The def  endant

asser ted  tha t  co l la te ra l -  es toppe l  ba r red  the  p fa in t i f f '  s  cu r ren t ,

ac t ion ,  tha t ,  i nvo lved  d i f fe ren t  c l -a ims ,  because  the  same

dete rmina t i ve  i ssue  was  reso lved  in  the  pas t  ac t ion .  The  Cox  Cour t .

he ld  t .ha t  co l la te ra l -  es toppe l  d id  no t  app ly  because  the  i ssue  in

t .he current  act ion a l though addressed in  the past  act ion was

no t  an  i ssue  essen t ia l  to  and  de te rmina t i ve  o f  the  judgment  in  the

p a s t  a c t  i o n .

S im i la r1y ,  th i s  Board  has  i ssued  f i nd ings  tha t  were

unnecessary  to  the  reso lu t ion  o f  the  Tank  Seam issue  the  on ly

i ssue  p roper l y  be f  o re  the  Board .  The  Board  i t se l - f  sLa ted  tha t  :

Co-Op '  s  app l i ca t ion  fo r  S ign i f i can t  Permi t  Rev is ion
invo lved  on ly  a  p roposa l  to  m ine  t ,he  Tank  Seam.  Co-Op 's
current. operat ions in t .he Bl ind Canyon seam are
author i  zed under  the t .erms of  Co *  Op'  s  ex i  s t  ing permi t  ,



which  has  no t  been  cha l lenqed  in  th i s  p roceed inq .  (Order ,
C o n c l u s i o n  o f  L a w ,  f l  4 ,  e m p h a s i s  a d d e d )  ( n .  8 0 8 )  .

The Board therefore does not  bel ieve that ,  i t .  is  re levant
to  cons ider  the  hydro log ic  impac ts  o f  ex is t ing  m in ing  in
the  permi t  a rea .  (Order ,  Conc lus ion  o f  Law,  f l  G  )  (n .
8 0 e )  .

Never the less ,  i n  tha t  same Order ,  th i s  Board  ven tu red  ouLs ide

i t s  acknowledged  ju r i sd ic t , i ona l -  scope  and  incorpora ted  f i nd ings  o f

fac t .  and  conc lus ions  o f  l aw concern ing  the  hydro log i . c  e f fec t  and

impacts of  min ing in  t .he Bl ind Canyon Seam (Findings 42 through 53

and Concl -us ions of  Law 6 through 9)  .  This  Board reasoned only  that

"  [b1 ecause the par t  ies devoted a subst .ant  ia ] -  por t  i -on of  the i r

ev idence  to  the  hydro log ic  e f fec ts  o f  m in ing  in  the  B l ind  Canyon

seam, the Board feel -s  obl -  j -qated to make f  ind ings of  fact .  concern ing

th is  i ssue  .  ' r  Board  Order  a t  13  (emphas is  added)  .

There i -s  no standard under  Utah law that  requi res t .he Board to

reach  f i nd ings  unnecessary  to  the  i ssues  no t i ced  and  l i t i ga ted

mere ly  because  o f  "  f  ee l  i ng  ob l  i ga tedr r  Lo  do  so  .  U tah  law does

requ i re ,  however ,  tha t  f i nd ings  be  l im i ted  to  the  i ssues  no t i ced

and  f  a i r l y  and  comp le te ly  l  i t  i ga ted ,  and  necessary  to  t ,he

r e s o l u t i o n  o f  t h e  a c t i o n .

II. THIS BOARD SHOULD EXEREISE ITS AUTHORTTY TO
APPOINT A NEUTRAL HEARING EXAI{INER

The Board shou1d appoint  an unbiased,  neutra l  hear ing examj-ner

tha t  i s  t ra ined  in  hydro logy ,  geo logy ,  and  o ther  re la ted

d isc ip l i nes  to  conduc t .  the  hear ing ,  t .o  take  ev idence  ,  and  to

recommend f  ind ings of  f  act  and concl -us ions of  law to the Board.

Author iLy t .o  make such an appointment  is  found under  sect . ion 40-6-



1 0  ( 5 )  o f  t h e  U t a h  C o d e  a n d  R 6 4 1 - 1 1 3 - 1 0 0  o f  t h e  U t a h  A d m i n i s t . r a t i v e

Code .  Obv ious ly ,  th i s  pe rson  mus t  come f rom ou ts ide  the  D iv i s ion .

T h e  U t a h  A d m i n i s t r a t i v e  C o d e  R 6 4 5 - 3 0 0 - 2 1 2 . 1 0 0  r e q u i r e s  t h a t  n o

person who pres ided at  the Informal-  Conference may pres ide at  the

Board '  s  hear ing  o r  pa r t i c ipa te  in  the  dec i -s ion  .

Utah law prov ides f  or  the appointment  of  "  specia l  masters .  ' l

Ru le  53  o f  the  U tah  Ru l -es  o f  C iv i l  P rocedure  s ta tes :

(a)  Appointment  and compensat ion.  Any or  a l - l  o f  the
issues  in  an  ac t ion  may  be  re fe r red  by  t .he  cour t  to  a
masLer  upon  the  wr i t ten  consen t  o f  t ,he  par t . i es ,  o r  the
cour t .  may appoint  a  mast .er  in  an act  ion,  in  accordance
wi th  the  p rov is ions  o f  Subd iv i s ion  (b )  o f  th i s  ru les .  As
used  in  these  ru les  the  word  ' rmas te r r r  i nc ludes  a  re fe ree ,
an  aud i to r ,  and  an  examiner .

U . R . C . P .  5 3  ( a )  ;  S e e  a l s o  P l u m b  v .  S t a t e ,  8 0 9  P . 2 d  7 3 4  ( U t a h  1 9 9 0 )

(  i nvo lv ing  the  scope  o f  the  t r i a l  courL '  s  appo in tment  o f  a  spec ia l

mas te r  to  ass is t  i n  reso lv ing  techn ica l_  i ssues  )  .

This  Board shoul -d appoint  a  hear ing examiner  to  ass is t .  in

hear ing,  evaluat . ing,  and resolv ing the many technica l  hydro-

geo log ic  i ssues  on  an  exper t  and  impar t ia l  bas is .  A t  the  In fo rma l -

Con f  e rence ,  Appe l - lan ts '  exper t  s  and  Co-Op '  s  exper ts  p resen ted  much

new techn ica l  ev idence .  The  D iv i s ion  d id  noL  adequa te ly  cons ider

th is  new evidence in  reaching i ts  unsupported and super f ic ia l -

f  i n d i n g s  .  f  n s t e a d ,  t h e  D i v i s i o n  t r e a t e d  a l l  I ' f  a c t s  "  a s  e s t a b l i s h e d

a n d  e s s e n t i a l l y  d u p l i c a t e d  i t s  d e c i s i o n  o n  t h e  T a n k  s e a m  i s s u e .

The new evidence involved in  th is  request .  for  agency act ion

requ i res  exper t ,  cons idera t . i on  and  i s  wor thy  o f  a  f  resh ,  ha rd  look .

The appointment  of  a  hear ing examiner ,  who has not  been

invo lved  in  these  i ssues  p rev ious ly ,  no t  on ly  p rov ides  a  f resh  look



by a person wi th exper t  ise but  a l -so saves the Board considerabl -e

t ime .  Ra ther  than  the  Board  be ing  requ i red  to  par t i c ipa t .e  in  the

en t i re  hear ing ,  a  hear ing  tha t  i s  expec ted  to  take  th ree  (3 )  o r

more  days ,  the  mat te r  wou ld  ins tead  be  t r i ed  be fo re  the  hear ing

examiner  who wi l l  then make recommended f ind ings Lo the Board.

On ly  Lhose  f i nd ings  to  wh ich  a  par ty  takes  excep t ion  musL  be  heard

and considered by the Board.  This  shoul -d take only  one (1)  day or

fess .  The  Board 's  t ime  commi t .ment  w i l - l  t he re fo re  be  g rea t l y

reduced .

l { i thout  a hear ing examiner  the Board wi l - l  be wi thout  the

exper t ise in  hydro logy and geology that  th is  mat ter  demands.  The

Board cannot  proper ly  draw upon any Div is ion personnel  who were

invo l -ved  in  the  D iv i s ion  dec is ion  wh ich  i s  the  sub j  ec t  o f  th i s

appea l  .  There fo re ,  i n  the  absence  o f  a  hear ing  examiner ,  th i s

Board wi l - l  be le f t  to  wade through t ime consuming and h ighly

techn ica l  ev idence  and  t .es t imony  on  i t s  own.  The  s ta tu tes  and

ru les a l  lowing t ,he appointment .  o f  exper t  hear ing examiners are

prec ise ly  des igned  fo r  th i s  s i tua t ion .  The  appo in tment  o f  an

exper t ,  hear ing examiner  wi l l -  save th is  Board L ime and prov ide iL

wi th va luabl -e exper t  i  se and unbiased in terpretat  ion of  h ighly

t ,echnica l  in f  ormat  ion .

I IT.  CONELUSION

There fo re ,  Appe l lan ts  jo in t l y  reques t  tha t  th i s  Board  (1 )  f i nd

tha t  co l - l -a te ra l -  es toppe l  does  no t  app ly ,  and  (2 )  appo in t  a  hear ing

examiner .
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Respect,  f  uI ly submit ted t .h is

NTELSEN & SENIOR

.  Cra ig  Smi th
Att ,orney for North Emery Wat,er Users
Assoc ia t ion and Hunt ington-C1eveland
f rr j-gat, ion Company

tLrfJ
|  |  day of  November,  ] -997 .

APPEL & WARLAUMONT

At.torney
Spec i  a l

f  o r  Cas t . l e  Va1 ley
S e r v i c e  D i s t r i c t
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CERTIFICATE OF SERVIEE

T hereby  ce r t i f y  tha t  on  the  / t rday  o f  November ,  !gg7  ,  I

caused a t rue and correct ,  copy of  t ,he f  oregoing Supplement ,a l

Memorandum in Support.  of Appel- lants'  Request. f  or Hearing Examiner

and  in  Oppos i t i on  to  Co l l -a te ra l  Es t .oppe l  to  be  ma i led ,  pos tage  p re -

p a i d ,  L o  t h e  f o l l o w i n g :

Wendel-1 Owen
Co-Op Min ing Company
P .  O .  B o x  ] - 2 4 5
Hunt  ingt .on,  Utah 84529

Car l -  E .  K ingst  on,  Esq .
32]-2 South Stat ,e Street
s a l t  L a k e  c i t y ,  u t a h  8 4 1 - 1 5

F .  M a r k  H a n s e n ,  E s e .
4 0 4  E a s t  4 5 0 0  S o u t h ,  S u i t e  B - 3 4
sa l t  Lake  c i t y ,  u tah  84107

Danie l -  G.  Moquin
Assis t ,ant  At torney General
D i v i s i o n  o f  O i l ,  G a s  a n d  M i n i n g
L594  Wes t  Nor th  Temp le ,  Su i t .e  3  0  0
Sa l - t ,  Lake  C i t . y ,  U tah  84114-0855
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